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Articles
REJECTING COLLECTIVE BARGAINING AGREEMENTS UNDER SECTION
1113 OF THE BANKRUPTCY CODE-JUDICIAL PRECISION OR ECONOMIC
REALITY?
The Honorable Joseph L. Cosetti 181
Stanley A. Kirshenbaum
Before a Chapter 11 debtor in possession can reject the collective bargain-
ing agreement, section 1113 of the Bankruptcy Code requires it to bargain with
the representative of its employees and then obtain court approval. Because
Congress sought to accommodate the interests of both organized labor and
the business community, section 1113 contains numerous terms of compromise
which ultimately are interpreted by the courts. The authors have reviewed the
major litigation, and have suggested trends in the judicial interpretation of
section 1113. However, rejection of collective bargaining litigation is counter-
productive with respect to Chapter 11 reorganizations. Rather, the authors
believe that the debtor and the union should focus on the economical reality
of their situation, rather than the strength of their respective legal positions,
to reach agreement at the bargaining table and avoid contract rejection
litigation.
DEFAMATION IN THE EMPLOYMENT DISCHARGE CONTEXT: THE
EMERGING DOCTRINE OF COMPELLED SELF-PUBLICATION
Arlen W. Langvardt 227
Under the categorical heading of defamation suits arising out of the employ-
ment termination context, there is a small but growing subcategory of cases
known as the compelled self-publication cases. In this subcategory, the dis-
charged employee sues the former employer on the basis of an allegedly false
and defamatory statement made by the former employer exclusively to the
discharged employee at the time of the employment termination. The seem-
ingly absent element of publication of the statement is provided by the discharg-
ed employee's repetition of the statement, under effective compulsion, to a
prospective employer. The author examines the development of the compell-
ed self-publication doctrine, explores its strength and weaknesses, and recom-
mends its adoption by other courts as they face the issue.
AFFIRMATIVE ACTION: ARE THE EQUAL PROTECTION AND TITLE VII
TESTS SYNONYMOUS?
Maureen E. Lally-Green 295
Over the past decade, the United States Supreme Court has debated the ex-
tent to which employment decisions can be.based on race or sex. As yet, the
Court has not articulated a controlling test to evaluate the legality of all types
of affirmative action plans. A review of the relevant cases, however, reveals
that the Court uses the same standards to test the validity of both voluntary
and court ordered affirmative action plans regardless of whether the challenge
is brought under Title VII or the equal protection clauses.
WORKSHARING AGREEMENTS: A CREATIVE ANSWER TO
STATUTORY MISCHIEF
Bruce Bagin 379
A review of the variables which must be considered in deciding the date on
which a charge of employment discrimination is filed with the EEOC in a defer-
ral state under section 706(c) and (e) of Title VII of the Civil Rights Act of
1964, and an examination of the provisions of a worksharing agreement to
determine whether they are a creative solution to the statutory mischief caused
by the concurrent jurisdiction requirements of Title VII of the Civil Rigths
Act of 1964.
Opinion Letter
PLANT CLOSINGS: THE BUSINESS VIEW
Clifford L. Jones 419
In a dynamic economy, even a growing one, it is inevitable that some plants
will cease operation. The author acknowledges there is a management respon-
sibility for mitigating the impact of such a closing on the affected workers.
However, the author supports broad plant closing guidelines, to be followed
by businesses, as opposed to strict legislation, like the type being considered
at the state and federal level.
Comments
The Bildisco Dilemma 425
The Gissel Bargaining Order: Is Time a Cure All? 447




UNEMPLOYMENT TAX ACT 26 U.S.C. § 3304(a)(12)-Wimberly v.
Labor & Indus. Relations Comm'n, 107 S. Ct. 821 (1987). 485
CVIL RIGHTS-REHABILITATION ACT-HANDICAPPED
INDWIDUAL-School Board of Nassau County, Florida v.
Arline, 107 S. Ct. 1123 (1987). 511
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